
Councillor Lew Brennan’s handout to the Kin Kin Community Group 1st August 2011.

As we believe there are so many inaccuracies in this advice Cr Brennan has relied on,
we feel obliged to submit this step by step analysis. Cr Brennan’s handout is shown in
indented italics, with our comments following.

“Note: As far back as 1988, under the former Noosa Council’s 1988 Strategic Plan, this site has been
identified by the State Government for extractive resources (it was then also required to be recognised
in the former Noosa Shire Council’s 1997 Strategic Plan and the Noosa Plan 2006.

It is likely that the State Government had identified this site for extractive use some time prior to 1988.
The State Government requires council to identify extractive resources and include requirements in the
council’s planning scheme to protect the resource, permit the resource to be quarried and protect the
amenity for residents nearby”. 

This is just incorrect. The fact remains that the approved quarry site (Lot 259) was
certainly not recognised as a resource in the 1988 Strategic Plan and only a small fraction of
its northern edge was included in the 1997 plan. So, in reality, Lot 259 was not recognised in
Noosa Plans until  2006. By then, the extension of term and Neilsens Quarry Management
Plans were already in place and many property purchases had been made without knowledge
of the existence of the quarry. 

“Oct 2010 A response from the operators legal advisers received October 2010 raising legal
challenges around the matters raised in the show cause notice, primarily around that only site works to
establish the site infrastructure were being undertaken and no material was being extracted from the
site”.

As unspecified road base has now been sold from the site in early August 2011, has a
new Show Cause Notice been issued? Many conditions of the approved plans are still not in
place.

“March 2011 Department of Environment & resource Management issue an Environmental Protection
Order requiring the operators to cease quarrying works unless for the purposes of constructing site
infrastructure and works”. 

There is nothing in the EPO which authorised DERM to over-ride Council’s control
of the commencement of the use. While “permitting” transporting off site to reduce reject
material stockpiles, it does not authorise sale of such material. Sale of road base for
construction of a road can hardly be regarded as “reject material”. If it was good enough for
use on  a private road it was good enough for use around the many bare earth areas on the
quarry site. 

“April 2011 The operators advise council that they wish to amend the approved management plan for
the quarry and agree to submit a preliminary outline to council for review by the end of May 2010.
[sic] Council officers have reminded the operators of their commitment but no preliminary outline or
revised management plan has been provided to date”.

And the Council has done what about this? Work is progressing at a furious pace to a
plan which Council has not seen yet. We have been telling Council officers this for over a
year. DERM has committed to a new sedimentation control plan which completely
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compromises the approved QMP.  
When is Council going to accept that Neilsens have never intended working to the

approved QMP? What is the penalty for that? There is more than enough evidence to prove
our claim, but there is a terrible lack of will on the part of Council to challenge Neilsens on
anything.

“Q: What is Council’s ability to close the quarry operation? Why can’t you bring this matter to full
Council and revoke all previous approvals?

A: The approval is current and therefore the quarry has the right to continue to operate. The State
planning legislation (IPA) does not provide council with the legal means to close the quarry down
while the approval remains current. This same State planning legislation (IPA) protects the use rights
of the quarry. Council is however able to ensure the conditions of the Court Order are met and the
quarry operates in accordance with the conditions and management plans”. 

Condition 10 of the original council approval states that “Should an extension be
granted, the terms and conditions of this approval may be varied if considered warranted”.
This part of the approval was left unchanged by the wording of the Consent Order registered
in the Land Court in 1988. The judgement of the P&E Court of 2010 gives the Council the
right to impose upon the quarry whatever conditions it sees fit. Should those conditions not
then be complied with, enforcement action can be taken by the Council under the State
planning legislation. This enforcement process was clearly demonstrated last year when the
Council commenced such action by serving upon Neilsens a Show Cause Notice. Had the
Council proceeded with that action, one possible consequence was closure of the quarry. That
is clear in the wording of that Notice. For example, Council could now, after procrastinating
since 1987, demand that Neilsens get about bringing Sheppersons Lane up to the required
standard and should that not be done, commence enforcement action.

“Q: What is Council’s ability to restrict or influence the haulage route (along Sheppersons Lane, Kin
Kin Pomona Rd out to the Bruce Highway)?  

A: Most of the route, in particular the Range, which is of most concern, is State-controlled - therefore
Council has no jurisdiction over restricting use of the Range to large trucks etc. The management plan
states that loads (depending on material) are to be damped and covered as necessary - this should
limit dust impacts. The management plan also notes that vehicles should not exceed 40 km/ph along
Sheppersons Lane...”

Council has total control over Sheppersons Lane and Dr Pages Road. However, the
proposed haulage route along Sheppersons Lane is not the authorised haulage route on any
Noosa Plan or State Government documentation. The Key Resource Overlay and all other
gazetted plans show the haulage route as entering Gympie Kin Kin Rd more than a kilometre
to the west of the made Sheppersons Lane. Council has been aware of this for at least 18
months and has shown no interest in having this complied with.

Neither has the Council shown any interest in demanding that Neilsens bring
Sheppersons Lane up to an acceptable standard. Disturbingly, on Friday 5th and Monday 8th

August this year, at least 60 truckloads of unspecified road base was taken from the quarry
and delivered to a private property in Western Branch Road, Kin Kin for the purposes of
constructing a driveway. Nielsens have advised DERM that they were merely reducing the
quantity of reject rock on the site to manageable levels, as permitted under the current EPO.
One would have thought that best practice would demand the upgrade of Sheppersons Lane
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prior to fulfilling any such endeavours. 
Neilsens have repeatedly stated that loads will be taken in whatever direction is

needed for delivery. In his evidence, the chairman of their board said that he had an ambition
to open a concrete batching plant in Tewantin. This indicates a clear intention to make use of
Dr Pages Road - another Council controlled road. That road is, in anyone’s estimate, totally
inadequate for these purposes and is used routinely by Fraser Island tourist buses.

“Q: I have recently purchased property in the area. How was I to know that a quarry had been
established nearby?

A: Council’s planning scheme shows the planning designations of the area. A Town Planning Search
(conducted by you or your conveyancer prior to purchase) would reveal whether your property is
effected by the ‘resource entitlement area’ (i.e. a site identified for extractive industry under the
planning scheme). Council’s Town Planning staff are readily available to explain the meaning of the
town plan designations and terminology. Staff are also available  at the Service Counter in council’s
Tewantin office to help anyway they can, such as, showing you maps of the area. Phone enquiries are
also welcome on 54495200". 

The Noosa Strategic Plan of 1988 showed a small extractive resource some 2
kilometres to the north of the quarry allotment (Lot 259) and did not specify any surrounding
area of possible influence from any extractive industry. 

The 1997 Noosa Plan showed the resource as extending southwards to include just the
northern tip of Lot 259 and described a surrounding area of influence which, for example,
included some properties (but not all) on Murrays Road, beyond Simpsons Road to the east
and well to the north beyond Kin Kin - Gympie Road. This overlay is so inaccurate as to be
absolutely worthless to any prospective purchaser. One property on Murrays Road is situated
less than a kilometre from the southern bench of the approved quarry face, yet was not
included in the “Potential Area of Extractive Resource Precinct”.  The northern extremity of
the “resource” extended all the way north of Gympie Kin Kin Rd. We now know that this
anomaly was designed solely to prevent development in the Kin Kin village, rather than being
based on any accurate geological information.

It must be remembered that this Plan was gazetted two years after Council says it
approved the management plan provided by Readymix that the Council still uses to establish
the footprint of the quarry. This Noosa Plan actually described around half of the approved
quarry face as being “Open Space - Conservation and Waterway Protection”. Anybody
conducting a search of this Noosa Plan would be left with the honest belief that any extractive
industry could only be approved in an area more than a kilometre to the north, away from the
Wahpunga Range with properties to the south of the resource being protected by that range
and a Conservation Protection Area.

The 2006 Strategic Plan is, again, staggeringly inaccurate. It also described the centre
of the resource as being some distance away to the north from Lot 259, Wahpunga Range. It
depicted what was by then called an “Area of Potential Extractive or Mining Resource
Influence” of a kilometre around the “Area of Protected Extractive Resource”.

No text in any Noosa Plan has ever advised residents of the possibility of a large
commercial quarry, despite advising of small industries, such as a mechanic, which would
only ever have minimal effect on lifestyle.

In a meeting attended by Crs Brennan and Abbot, Council’s solicitor, Mr Sykes,
conceded that any normal property search conducted on Council documents would have
discovered only the original application and approval (and perhaps the 1988 Consent Order).
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The P&E Court had the view that diligent searchers should have been able to wade through
the files and discover letters which would have suggested the possibility of a commercial
quarry being developed. This, of course, didn’t occur. Indeed, when concerned neighbours
wrote to the Council in 1997 seeking details of a rumoured expansion of the quarry, they were
assured by a Senior Council officer that the quarry was not going to be one of a commercial
nature.

“Q: There is allegedly going to be an increase in the scale of extraction from 10m deep to 50m deep. Is
this correct?

A: The quarry floor is permitted to be 60m deep. 

The Council continues  to state that the quarry floor is permitted to be 60 metres deep.
Anybody having even a casual glance at Neilsens quarry management plan can see that their
proposed quarry face is 180 metres deep. This extraordinary piece of misinformation has been
peddled by Council Officers and Cr Brennan now for more than 18 months. Yes, the floor of
the quarry will be at 60 m AHD, but it will start at 240 m AHD - almost 600 feet high. In fact,
probably the highest exposed quarry face in Queensland. Right here in the Noosa River
catchment.

“Q: Why can’t council limit the size and intensity of the quarry operations?

A: The Management Plan controls management and operational issues, but it does not specifically
limit the intensity of the quarry’s production. This lack of specificity in the approval may be a matter of
regret but the reason for it lies in nature of quarries and in this respect I refer you to the following
passage from His Honour’s judgement at paragraph 23 of his reasons as follows:-
‘Use of land for extractive industry is not a static use. The nature of the use means that within the
physical confines of the area over which the consent authorises the use, quarrying may occur
depending on the availability of the resource and the economics of extracting it. Establishing a quarry
and quarrying it is expensive. An adequate return is required to justify the expense. The full extent and
quality of the resource, where it is buried rock can only be known as quarrying proceeds, although
exploratory drilling may provide some indication...’

It therefore appears beyond any doubt the case that the Council is not empowered to impose a
restriction on the extent of the quarrying that takes place in terms of output of tonnage”.

The Council has this ability through its power to impose any condition it sees fit,
granted under Condition 10 of the original approval, which has been kept unchanged by any
Court since. 

In every single step of the approval process, council has advised the landholder, in the
clearest possible terms, that the scale and intensity of the quarry has a limit beyond which
would require a Material Change of Use application to be made. 

 This restriction was stated in the original approval in 1987. 
 In 1988 the Court Order did not alter this. 
 This was confirmed in a meeting Cr Brennan had in the company of Mayor

Abbot with John Shepperson and Neilsens’ manager at the time in August
2003.

 A subsequent letter from Council to the landholder confirmed that a Material
Change of Use application would be required if the intensity grew.

4



 In 2003, Council officers compiled a report for Councillors to brief them for
their consideration of an extension of time for the approval. That report clearly
instructed Councillors of the restriction to scale and intensity.

 A letter from the Council’s CEO to the Kin Kin Community Group in
November 2009 reassured the Group that any increase in scale or intensity
required a material change of use.

 In 2010 a report was compiled by Council officers for the purposes of
instructing Councillors of the history of this matter so that they could consider
the action being brought before the P&E Court by the Kin Kin Community
Group. This report again clearly instructed councillors that there was a limit to
the intensity of the operation (in fact, this report stated that it was limited to
100,000 tonnes per year).

 Senior Counsel for Neilsens made repeated submissions to the P&E Court
conceding that his client accepted that there was an upper limit to intensity but
stating that it had not yet been breached. His point was the Community Group
was attempting to raise intensification as an issue, but this was too early to do
so, and could not be properly raised until the upper limit of intensity had in
fact been breached. 

 In his judgement, Judge Dodds made no ruling on intensity other than to say
“to the extent it was limited, it was limited by the size and scale in the
Readymix management plans”.

The suggestion that the Council cannot limit the intensity of this operation has only
been made recently and implies an unwillingness on the part of Council to take on the might
of Neilsens legal advisors. Why the Council would give such an unnecessary commercial
advantage to a company that has never even claimed that the intensity is unlimited is a
complete mystery. The Council should have the gumption to impose a maximum intensity
under Condition 10 of the approval, and have the courage to enforce it.

Q: There are claims that the proposed quarry operations will be outside the resource entitlement area
and/or the resource/processing area. Is this correct?

A: Council’s overlay mapping is not in site specific ground-proven data. The proposed quarry
activities are contained within either the ‘protected extractive resource’ of the area of ‘potential
extractive or mining resource’. However, the actual activity onsite is controlled the approved
management plan”. 

In fact, Council’s overlay mapping has consistently shown total ignorance of the
existence of the Readymix or Neilsens Quarry Management Plans since 1991. 

Additionally, the terminology used in the above answer is not even from the current
Council Strategic Plan or the KRA gazettal of 2007. The fact is that the first three extraction
stages of the approved QMP are located outside the KRA Resource/Processing Area, in an
area gazetted as a Separation Area. In the Noosa Plan 2009 this area is designated an
“Environmental Protection Area” and an “Area of Ecological Significance”. If just one town
planner had any knowledge of the existence of a QMP for the site, the quarry pit shell might
have been included in the overlays.
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“Q: What is council doing about the unsatisfactory operations of the quarry and dirty stormwater
runoff from the site into creeks.

A: Council issued a Show Cause Notice to the operators last year and DERM issued an Environmental
Protection Order seeking that the quarry operate in accordance with the current approval and
implement appropriate stormwater management measures. The response to Council’s notice and
DERM’s order has been generally satisfactory. The quarry operators will not be commencing
operations until October this year and since the beginning of this year have been carrying out
preparation works to better address stormwater management on the site before next season. The
stormwater management measures are extensive and will take some time to put into place before the
improvements to down stream water quality are evident. The occasional blasts is part of the site
preparation works, with materials blasted being used to construct the on site stormwater management
devices”.

Has anyone at Council seen the new sediment control plans which are being
implemented? Structurally these works totally compromise the sediment control plans
required for staged extraction under the approved plans. We can only assume that DERM
have already “approved” a bottom-up extraction process, without seeing any revised Quarry
Management Plans to explain its methodology. No top down extraction, as per the approved
plans, is possible under the new sediment control plans being implemented with DERM’s
concurrence. Storm water from more than half the site, including stages one to three of the
approved staged management plans, is now being directed around the sediment containment
systems, straight into Wahpunga creek and Shepperson’s dam. Claims by DERM that this is
clean stormwater are just wrong. The top of the site has already been disturbed by drilling
rigs, un-sealed tracks or roads and landslides. However, Neilsens are only required to record
“releases of sediment” from their sediment containment dams. The main sediment flows now
being experienced in Wahpunga creek are from the upper slopes of the quarry footprint via
the lateral drains across the site. DERM officers have now told us to cease complaining, but
the sediment run-off continues. More than 70 sediment run-offs exceeding Neilsens allowable
upper limit (50 NTU’s) have been recorded by Waterwatch since January 2010. DERM have
investigated only two or three at most and have used reports from Neilsens to disregard all
other claims made by Waterwatch. A recent run-off exceeded all previously recorded readings
by Noosa Waterwatch in the region but DERM officers failed to investigate, despite the rain
and run-off continuing for several days after the initial samples were collected. Much of this
run-off was coming directly from a disturbed arsenic cattle dip on the quarry site, into
Wahpunga creek.

“Q: What is council doing about the blasting that is outside the management plan area?

A: Council is aware that some past blasting has been outside the area identified for quarrying in the
approved Management Plan, but I am advised that council does not have the legal ability to take any
action in this respect. The management plan contains no specific requirements to retain the
embankment or for its use as an environmental buffer. Council therefore are unable to enforce its
retention”.

The approved management plan does contain a specific requirement for the
embankment to remain between the approved pit shell and the processing area. It is clearly
drawn into the staged management plans and must be retained to support the major haul road
at 100 m AHD which passes across its top edge. Enforcement of the approved quarry
management plans would ensure that this vital environmental buffer is retained between the
quarry and the lower ground to the north. However, as we have claimed since August last
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year and as Neilsen’s Chairman confirmed in his evidence in the P & E court, this area has
been stripped of overburden to reveal the rock for extraction. Expert witnesses, including a
Mines Inspector, all agree with us that this large area has been stripped for blasting and
extraction. It is clearly outside the approved pit shell and fits perfectly with advice Neilsens
received in 2009 to begin extraction from the bottom of the site, to the north and east of the
approved pit shell. It is confirmation that Neilsens have never intended working to the
approved 2005 plans. Council must have an obligation to take enforcement action in the face
of such blatant disregard for regulation. Certainly Council would be derelict in its duty if it
now accepted a new Quarry Management Plan designed simply to legitimise the intention
Neilsens have had since beginning work on the site. Not one action they have taken since
January 2010 has indicated an intention to begin extraction at the top level of the site, in
accordance with the approved plans. Yet a DERM Ministerial Briefing Note dated 5 March
2010 advised that Neilsens expected to begin blasting to establish the work face that same
month. Such extraction could only have been possible by extracting from the bottom of the
site, with minimal infrastructure and unformed sediment controls in place. Blasting was later
conducted exactly where Neilsens un-submitted draft plans of 2009 said extraction should
start, outside the approved pit shell.

“Q: There is allegedly going to be a new management plan submitted by the quarry operators, with a
bottom up approach to quarrying the hillside, rather than the approved top down.

A: Council has not received a copy of the revised Management Plan for the quarry, but officers are
aware that the operators do intend to lodge revisions with council. Once this is received, the revised
Management Plan will be made available to the Kin Kin Community Group through council’s web site
and pd online. The matter will also be reported to a future council meeting for consideration, given the
significant local community interest and concerns raised around the quarry”. 

We await the submission of this plan with interest as we believe it will confirm every
claim we have made that Neilsens have never intended working to the approved plan since
they entered the site in January last year. We re-affirm our understanding that we will be
given the opportunity to address council officers and Council on this issue before it is
approved. The Council should not consider any proposal for a bottom up type of operation
commencing on the lower portion and proceeding up onto the ridge. Any such method would
make proper rehabilitation of vegetation impossible and would guarantee an environmental
catastrophe. Even if DERM permits this, all councillors will need to consider this vital issue
and vote in open Council. This will be the first opportunity ever in the entire history of this
approval for councillors to vote on the scale and intensity of this operation.

Council should be very aware that any new QMP submitted by Neilsens will, almost
certainly, be an attempt to legitimise what we see has been a continuing breach of trust
between Neilsens and Council since work began on this site. Since May 2010 it has been
clear that Neilsens intended beginning extraction at the foot of Wahpunga ridge. Council’s
continuing advice to us that there was no evidence that Neilsens did not intend to begin in
accordance with the approved plans, at the top of the range, have no legitimacy if Council
now mildly accepts Neilsens new QMP to begin at the bottom. All the site preparation and
the new sedimentation control plans confirm that Neilsens have never intended working to
the approved plans. Where else in Town Planning would this be acceptable?

“Q: What can Council do to influence the operations of the quarry? Can Council alter the
management plan? If the quarry operators are going to submit a revised management plan - is that an
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opportunity for council to work with the community to influence or ‘hone down’ the operations in any
way? If there is little or nothing council can do - why? Is it because of the outcomes of the court case,
or the SEQ plan?

A: By the approval conditions, any revisions to the management plan, must be made only with the
approval of council. In reviewing any revised management plan, council can only work within the
limits of the current development approval. The management plan controls management and
operational issues only, it does not limit the intensity of the quarry’s production and therefore council
legally can not try and hone down the quarry’s operations through the management plan.

Council does have the power through the management plan to exercise controls over the manner of
operation of the quarry and in conjunction with DERM council is doing this to ensure the best outcome
both for the local residents and the environment generally as can be achieved, bearing in mind the
quarry owner’s legal rights under the approval. The Sustainable Planning Act 2009 does not enable
council legally to take away the quarry owner’s legal rights under the approval”.

Again, as clearly stated in Condition 10 of the original approval, Council retains the
ability to alter whatever conditions it sees fit to ensure the proper operation of the quarry.

For your information

Yours sincerely

Allen Packer & Ian Bates

(For Quarry Focus Group)

Kin Kin Community Group Inc
PO Box 63 
Kin Kin 
QLD  4571
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